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H. K, BREWER & CO., Stotioners, 31 and 33 Nassau Street, New York. 
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Summons—with Mottee. 


Defendant 


To the above-named Defendant 

Pou are hereby Summoned to answer the complaint in this action, and to serve a copy 
of yout answer on the Llaintiff's torney within twenty days after the service of this 
Summons, exclusioe of the day of service; and in case of your failure to appear or answer, 
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PERKINS, DUFFY & McLEAN 


Attorneys for eens & 


12 Rocu. Savincs BANK Se) 
RocuesTer, N. Y. 











SUPRELE COURT, NEW YORK COUNTY. 





Universal Talking Machine Manufacturing 
Company 


-vs- 
Duffy-McInnerney Company. 





PLEASE TAKE NOTICE, That upon the pleadings in this 
action and upon the affidavit of Thomas H. McInnerney, ver- 
ified February 17, 1909, and of Joseph McLean, verified the 
same day, a motion will be made on behalf of the defendant, 
at a special term of the Supreme Court, Part I, appointed | 
to be held at, the County Court House in the Borough of Man- 
hattan, City of New York, . Y., on the lst day of March, 
1909, at the opening of court on that day or as soon there- 
after as counsel can be heard, for an order changing the 
place of trial of this action from the county of New York 
to the county of Monroe for the convenience of witnesses 
and for such other, further or different relief as may be | 


just and proper, together with the costs of this motion. 
Dated, February 17, 1909. 


Yours, etc., 
PERKINS, DUFFY & McLEAN, 
Attorneys for Defendant, | 
12 Rochester Savings Bank Bldg., 
Rochester, N.Y. | 
To, 
GUSTAVE LANGE, JR 


Coaine— 
Attorney for Befene . 





Pel. 1 
" 2 
mS 








Universal Talking Machine Manufacturing 
Company 


vs. 





2’cInnerney Compan 





State of Ne : 
County of 1 S| Ben 
City of Rochester: 





THOLAS H. MecINNERMHY, being duly sworn, depcses and 
says: 
I am the vice-president and manager cf the defendant 


iar with all the 





compeny in the above action, and am fami 
facts cut of which this action arcse. I heve talked with 
the varicus witnesses hereinafter set forth, and they have 
respectively stated to me the facts that they will testify 
to in this action, as hereinafter set forth in this affi- 
davit. I have fully and fairly stated to Jcseph McLean, 
Esq., one cf the attorneys for the defendant in this act- 
ion, who resides in the City of Rochester, Menroe County, 
HK. Y¥., the facts which I intend to prove and wricn I can 
prove by each of the follcwing named witnesses, whose 
several places of residence are as follcws, to wit: 

Arthur XK. Baumgart, The Croston, Elm Street, Reches- 
ter, Monroe County, N. Y. 

Howard H. Field, 43 South Goodman Street, Rochester, 
MNonrce County, HK. Y. 

Albert Chambre, 88 Adams Street, Recnesver, “enrce 


County, lu. Y. 
2 


Thomas H. LeInnerney, the deponent, 275 East Avenue, 


Rochester, Monroe County, HN. Y. 








in 


o 


| $20.97. 





Taat each and every cne cf said perscns is a neces- 
an 
sary material witness for the defendant upon the trial cf 


this cause, es deponent is advised by said counsel and 


verily believes; that 





ef each and 
every cne cf said witnesses the defendant cannot safely 
proceed to the trial cf this acticn as deponent is alsc 


advised by said counsel and verily believes. 





the defendant expects to prove and 
which it can prove by said witnesses and which each cf said 
witnesses will testify to, are as follows, to wit: 


By the said Artkur 7°. Faum 





in the employ of the defendant 
the months of Novewher and December, 1907. hat the crigin- 
al freight bill on the gcods alleged to have been sold and 
delivered py plaintiff to defendant was turned cver to the 
auncart, and on or about the 


1907 the said Eaumgart paid to the 





Ey the said Howard H. Field: 


nat he is in the enx- 


” 


A 





and has been con- 


on 
9 
UP | 
o 
[on 
HE 
ct 
i 
, 
o 
Hi 
© 
" 


ploy of the defendant a: 


tinuously for upwards of eighteen months last past. That 


the orders received by the defendant from the represent- 
atives and agents sent by the plaintiff to canvass the ter- | 
ritory mentioned and mere particularly described in the 
fourth paragraph of the answer cf the defendant herein, 
were turned over to the said Field for his approval and 


rn 


acceptance. That 


the gross sales made by the said repre- 


ch were approved 





dié not exceed $300. That the said Field 


ca 





to the orders 











o 


turned over by the ntatives and agents of the plain- 


tiff, and nc cther crders cbtained by the representatives 


ield, or any other perscn 





the employ cf the 


Ey the said Albert Chambre: That he was present in 
tne store of tne defendant in the City of Rochester, =. Y. 
at the tine the contract for the sale and delivery cf the 
goods mentioned in the complaint was made, and there was 


alse present a } 





Beekman, who was th 











plaint 





Thomas +t 


te 


ff, and icInnerriey, the deponent. 


That said agreement was made on cr about t..e 5th day of 
November, 1907, and the plaintiff, by the terms therecf, 
agreed to sell and celiver to the defendant talking machines 


reccrds and supplies for the same, which were to te de- 





livered to defendant f.o.r. Rochester, Y. And it was 


furtner agreed that the freight on said gcods from Newark, 


N. J., to Rochester, N. Y., was to be paid by the plaintiff, 


That the plaintiff further agreed with the defendant that \ 


it would pay defendant a commission cn all similar goods 





er the plaintiff or defenaant in the territory 
east cf Rocnester, N. Y. to and including the City of 
Syracuse, XN. ¥Y.; the territory west cf Rochester, lh. Y. | 
to and including the City of Buffalo, N. ¥., and the denned 
tory south of Rochester, N. Y. to the northerly limits cf | 
tne City cf Philadelphia, Pa. That plaintiff further agreed 
with defendant that it would immediately send its represent- 
atives ané agents into said territory to carvass the sane 
for the purpese of selling said gcods, and the orders fcr 


the same were to te turned over to defendant and to be 


filled by defendant, provided the orders were apy roved anc 

































accepted by the credit man of the defendant.. The plaein- 
tiff furtter agreed with defendant that it woulé sell for 
defendant in saia 


ines, records and 





price which weuld 





so sold defendant 
defendant purchased said gcods relying upon said state- 


ments. 





intiff has failed and neglected to car 
vass said territory, and has failed and neglected to sell 


+i 


the amount of goods sc egreed tc be sold. That it was 
tiff would pay defendant a commission of 350% upon the gross 
amount cf sales made by pleintiff in said territory. “phat 
plaintiff sola and delivered to the Musical Echo Company, 

of Bradford, Pa-, wnicn was in said territory, goods of 

the value cf $109.59. That on said sale defendant was 

P entitled to receive a commission cf *30.27. That the 

said Chambre has charze cf the department in which said | 
goods were sceld, and scnetime subsequent to the sale and der 
livery of said goods the said Chambre returned to the 


1 had been sole 





me plaintiff gcods, wares and merchendise 
to it by the plaintiff for the agreed price of $382.16. 

, That the negotiations with reference to the return of said 
goods were carried on perscnally by the said Chambre by 
correspondence with tne plaintiff, and that defendant never 


agreement that if the plaintiff woulda 





such gcods it woulda te in full accord, 
satisfaction and discharge of the amount to be paid there- 
for and cf any and all damages alleged to have been sustain- 


ed by the defendant allezed non-perfcrm- 





ance on tne part cf 


Raymon| 





bh 
‘s 


complained of in the said counter-claims set forth in the 


answer cf the defendant herein. H 


+ 


By the deponent: That he was present in the stcre | 





the defendant in the City of Roctester, MN. Y. 

at the time the ccntract for the sale and delivery of the 
goods mentioned in the complaint was made, and there was 
alse present a lr. Beelanan, who was the acent for the 


plaintiff, and ir. Albert Champre. That said agreexent 


was made on cr. about the 5th 





November, 1907, and i 
the plaintiff, by the terms therecf, agreed to sell and 
Geliver to the defendant talking machines, reccrds and 
suvplies for tne same, which were to be celivered tc ce- 


fendant F. co. be. Rochesver, N. Y. And it w 





agreed that the freignt on said gcods from N 


to Rochester, 1. Y., was to be paid by the 





That the plaintiff further agreed with tne defendant that 
it woule pay defencant a commission on all similar goods 
sold by either the plaintiff cr defendant in the territory | 


1 
east cof Rochester, N. Y¥. to and including the City of | 





Syracuse, N. the territory west of Rochester, N. Y. | 





to and including the City of Buffalo, and the terri- 


tory scuth of Rochester, N. Y. to the northerly lirits of 

‘he City of Philadelphia, Pa. That plaintiff further agreed 
with defendant that it would immediately sera its represent- 
atives and agents into said territory to canvass the same | 
for the purpose cf selling said gceods, and the orders for | 
the same were to be turned over to defendant and to be | 
filled by defendant, provided the orders were approved and 
accepted by the credit man cf the defendant. Taat plain- 


tiff further agreedwith defendant that it woulé sell fcr 


Gefendant in said territory sc much of said talking macn- 
3 & 





ines, records and 





price wv A would y 





sc scld defendant would net @ profit cf 400. That the 





defendant purchased said gcocds rely upon said state- 


ments. That the pleirtiff has failed and neglected te can- 


YY, and has failed and neglected to sell 








further agreed between plaintiff and defendant that plai 
tiff would pay defendant a commission of 30% upon the gross 

* i? amount of sales made by plaintiff in said territory. That 
the said Cnambre had charge cf the department in which 


said gcods were scla. That defendant never at any time 


i RAR RRY agreedenk that if the pleintiff would 


ed 
Q 
o 
pe. 
| 
o 
p 


re 


accept such goods it weuld be in full accord, satisfaction 


nd discharge cof the amount to be paid therefcr and of any 


and all damages allezed tc nave been sustained by the de- 





fendant by reason of the alleged non-perforsance on the 
part of the plaintiff of the matteSs and things comrlained 
cf in the said coumter-claims set forth in txe answer of 

" 18 | the defendant herein. That the defendant 


damages to the amount cf $20.97 by reason 





wk the faire cf the plaintiff to pay the on saic 


defendart has suffered 





es to tne 





amount cf [325 by reason of the failure cf the plaintiff 
to canvass said territory in accordance with its agreement, 
and by reason of its failure to sell for defendant £1400 
cf the merchandise sc sold to defendant by it. That the 


“s defendant hes suffered damages to the amount of £50.27 by 


reascn cf the failure cf plaintiff tc pay defendant the 


or 





commission on the sale of the goods made by plainti:f 





ssical Echo Company. 


to vefore 1 Ds ; , a 





ch 1) ck 








Fol. 1. 





SUPREE COURT, NEW YORK COUNTY. 


Universal Talking Machine Manufacturing 
Company 


-vs= 


Duffy-McInnerney Company 





State of New York ) 


County of Monroe ) 


JOSEPH EcLEAN, being duly sworn, says: That he is 
one of the firm of Perkins, Duffy & McLean, attorneys for 
the defendant in this action, and resides et Rochester, 
Monroe County, N. Y. Theat the summons with notice in 
this action was served on or about the 2&th day of Noven- 
ber, 1908, and demanded judgment against the defendant for 
$180.21, with interest from May 13, 1908. That on or 
about the 2nd day of December, 1908 deponent wrote a letter | 
to Gustave Lange, Jr., attorney for the plaintiff, stating | 
that the summons had been turned over to deponent's firm, | 
and calling his attention to the amount demanded in the | 


summons, which was $180.21, and to the fact that the plain- 


| 
tiff wrote the defendant on September 30, 1908, that there | 
was @ balence due of $151.97. Deponent also wrote the | 
pleintiff's attorney that the plaintiff had failed to credit 
a payment of $28.24, sent by check dated July 27, 1908, | 
and that in addition thereto, the contract between plain- 
tiff and defendant was that the goods were to be shipped \ 
f.o.b. Rochester and on the shipment made the defendant naa | 


paid freight charges to the amount of $20.97. Deponent 











suggested that there should be no dispute as to the freight: 
bill item of $20.97 and the payment of July 27, 1908, of { 
$28.24, and also wrote plaintiff's attorney that before 
entering an appearance it was desired that he should take 
up the matter with his client and advise deponent's firm | 
if there was any prospect of making an micable adjustment. 
That subsequent thereto and on or about the 4th day of 
December, 1908, defendant's attorneys received a letter 
from the plaintiff's attorney in which he aclmowledged re- 
ceipt of deponent's letter of the 2nd and stated that "The | 
amovnt @s sued upon is correct and we will not make any Sax 
auctions or allowances. * * * * In reference to freight, 
your client is not entitled to that for the reason that the. 
goods are not shipped f.o.b. Rochester, but freight to be ' 
paid by consignee; that is, f.o.b. Newark. In reference 
to alleged credit of $28.24, I beg to say that your client | 
is not entitled to that either. This seems to have been | 
made up in some way by an alleged claim for discount of 
some $31. which you are not entitled to, in view of the fact 
that we do not allow @ discount on bills unless paid in | 
ten days". That on the 7th day of Decerber, 1908 a notice 
of retainer was served by the defendant's attorneys; on | 
the 12th day of December, 1908 the complaint was served by | 
mail; on the 13th day of January, 1909 defendant's answer 
was served, and on the 9th day of February, 1909 the plain- | 
tiff's reply was served. 
Deponent further says that the cause of action, if 
any, arose in Monroe county. That he has looked into the | 
case with considerable care and examined the pleadings and | 


the affidavit of Thomas E. VeInnerney, hereto annexed, and 


has also convyerse@ personally with said Thomas E. McInner- 


nay, the vice-presientand general manager of the defendant, 











and also with the said Albert Chambre. That the said Mee 
Innerney has stated to deponent what the said persons have 
stated to him they will testify to upon the trial of this | 
action, and deponent is satisfied from his examination into, 
the case, and from the interviews he has had with said 
MeInnerney and said Chambre, and from an examination of H 
the affidavits hereto annexed, that the defendant ms a 
good and substantial defense to this action upon the merite, 
thereof, and that deponent has so advised the defendant as | 
to the fact of its having such good and substantial defense: 
upon the merits to this cause of action. | 

Deponent further says that the next regular trial \ 
term of the Supreme Court of Monroe county appointed to be | 
held for that county is to be held at the Court House in the 
City of Rochester, Monroe County, N. Y., on the lst day of 
March, 1909, and that the next term thereafter is to be 
held at the same place on the jrd day of May, 1909. 


Deponent further says that the defendant's attorneys 


have had a large experience in the trial of cases in said | 
county, and he verily believes that there will not be the 
slightest difficulty in trying said case at said May tern, 


if desired by all parties, and this, he is informed, is not 


true of the trial term calendar in New York county, in 
which county an action of this character cannot be tried 
for more than two years, at least, after issue has been 
joined. 

Deponent further says tmt neither the pleintiff nor 


the defendant has noticed this case for trial, and no note | 





of issue has been filed by either side for any term of this 


court. { 





Devonent further says that he is informed that the 





next trial term to be held in New York county is appointed 








12 





to be held on the 1st Monday of March, 1909, and the next 
term thereafter is appointed to be held on the lst Monday 
of April, 1909. 

Deponent further says that there are two counterclaims 
set forth in the answer of the defendant, one demanding 
damages in the amount of 8325., and one demanding damages 
in the amount of $30.27, which arise out of breach by the 
Pleintiff of the contract made by it with the defendant, 
which contract wes made at the store of the defendant in 
the city of Rochester, Monroe County, H. Y. That the de- 
fendant sets up as a partial defense an agreement by the 
plaintiff to pay the freight Giarges on the goods shipped 
to defendant, which charges amount to £20.97. That the 
plaintiff in its reply adrits thet it was part of the con- 
tract vetween the parties that the plaintiff was to pay 
said freignt charges, »vut denies any kmowledge or informa- 
tion sufficient to form a belief as to tne payment of said 
freignt charges by the defendant or as to the amount so 
paid. as 

-with- 

Devonent further says that, the summons served by the 
plaintiff wes a notice demanding judgment for $180.21, with 
interest, and in the complaint served by the plaintiff the | 


demand for judgment was for $151.97. 


Sworn tc before me, this ) 





17th day of February, 1909. ) 


Vhs Gp RO ese doe. toa) 








Please to take notice that the within is a 
copy of 
duly entered and filed in the office of the 
ys k of the 
‘on the 
Dated, New York, 


Yours, etc., 


GUSTAV LANGE, Jr., 


Attorney for 
Orrice axp Post Orrice Apress, 
257 Broapway, 


Borough of Manhattan, New Yore. 


UPREIE CO 
w York County. 


MACHIN: 


Plaintiff, 


-against- 


COMPANY, 
Defendant. 


pe | 


POSITION T 


GUSTAV LANGE, Jr., 


Attorney forPlaintiff, 
Office and Post Office Address, 
257 Broadway, 


Borough of Manhattan, New York. 























couvurRT 


if 


New York County. 


| 





COMPANY, t H 





DUFFY-McINNERNEY COMPANY, 


Defendant. 

" 

fe tet at te ye reenter ge ar ay ae rear ar te at ge ey ar me tenn ge ge nat ae ae eat tty 
| 
STATE OF NEV YORK, 
ss. 
County of New York. 
Jonn A Macnab, being duly sworn, 


I am the Vice President and an o“ficer of tne 
Universal Talking ‘achine Manufacturing Company, the plain- 
tire in the above entitled action, and reside at No. 47 
Clinton Place, Newark, New Jersey, and am personally fami- 


liar with the subject matter of this ection. 


The suit was brought to recover the balance due 
and owing to the Universal Talking Mechine Manufacturing 


Co. from the Duffy-lcInnerney Company, for goods sold and 


T 


delivered to the latter company by the former company, con 


sisting of talking machines, records end supplies for the 


same, asgregating the sum of $2060. The defendant has 





paid on account thereof the sum of $1908.58, leaving a2 
balance still due and owing from the defendant to the pleih- 


tiff of the sum of $151.97. 


The order for these goods was obtained on oF abont 











day of Novesber, 1907, by ir. J. Beekman 





» one 


\ 
: = 3 s | 
of our salesmen, who is now dead, and was written on a | 

} 
5 e a5 | 
printed form of order blank used by our company and was | 


. | Signed by a lir, Chambre on behalf of the defendant, 








| evidently the same person referred to in the affidavit 
| ir. Thomas H, McInnerney, 


| the defendant, verified on the 17th day of February 


| and annexed to the moving papers herein, as one of the 





persons to be called as a witness on 


| dant upon the trial 





tains the following 








a ies given and accepted: 
| | 
| } 
| Mfg. Co., ané no terms, conditions or 
| 
\ 
r® | 
i 
| i 
i 
\t 
A duplicate of this order, propverly eounterstemnen, 
BY 6.3 was received by our company from the defendant at about 


the same time that we received the original order from our 


said salesman, and we thereafter, and on the Sth day of 


November, 1907, acknowledged the receipt of the said order} 
to the defendant, and within a few days thereafter, namely}, 


| on the 12th day of Novenber, 1907, shipped the goods avecifieg 





therein to it from our factory in Newark. 





Our company Was not é é of any promises which 





| our Mr, Beekman may have mede to the defendant other tnan 
that he agreed to send up one of our salesmen to work up 


their territory and make a market for the sale of the goocs 







































i 
i 




















which they purchased from us, by procuring orders for about 
Ore thousand dollars (%1,000) worth of goods. When he had 


Obtained that amount of orders he was to stop and make no 





further sales; this, irrespective of wnether the orders 
were accented or not, so long as they were bona fide ord 

The price at which the goods were to be sold by this sales\- 
men were the regular dealers price and the defendant pur- 


chased such goods from us at 


so that there could not have 


y 


specific amount of profit such as 


made, odut the regular 





usual price. 





Our company 


made any promises respecting the payment of commission to | 


the defendant on the sale of goods made by it or by ourselves 


he 


nt rescribed 


ps 





ei 


never confirmed by our company either orally or in writing. 


I can not believe that Hr, Beekman made any such promises 


for the reason that it is our known custom not to give any 
| 


ae ‘ | 
one an. exclusive territory, and certainly not to pay them 


ves make of tneir 





a commission on sales which ther 


and with the r 











own goods, nor on sales 





curing of which they have nothing to do. If we were to 


make a practice of paying out commissions in this manner, 





and particularly the amount of commission claimed by the 
defendant, namely, thirty per cent. (30%), our business would 
very quickly prove to be a losing venture, for according to 


the defendant's version, the defendant could purchase the 





goods from us at the regular jobber's price and upon all 


Sales made by it would in addition be entitled to receive 


1 * i 
& commision of thirty per cent. (30%); and upon all sales 








made 





























pay our ow 







also pay 


plained 





: | whereup we went anead and filled the order to the extent 


of One hundred and nine and 59-100 dollars ($109.59). Surely, 


the defendant is not entitled to any comnission on that 
1 


| 
5 Soa 44 + + | 
order, for it not only had nothing to do with the procuring 





Ms © Bees of it, but after it had refused to fill the same, the Ifusi 





|| Echo Company took the 





part of the order from cur factory. 
| 
| 


| Tn none of the correspondence which pessed between 
} | 
| the plaintiff and the defendant, was there any claim ever made 


that our salesman had guaranteed it a profit upon the sale 





| of their goods, such as it claims in the answer 





. | served. The onl made was that our if. 





man had asreed to of One thousand dollars ($1, 900)! 








e confirmation 





of merchandis 





the 





its credit man. Some 


the 





LS. 














see me and said that the defendant ha 


m 


on hand about Four 


hundred dollars (€400.) worth of machines undisposed of, ane 
| 


requested me to take tnem back and give the defendant 


credit for them, because he claimed that our salesman had 





agreed to sell One thousand dollar 
machines purchased by the defendant, 


proval of its credit man. Mile ou 





orders amounting to a little over One thousand Lars 
(€1,000.) for the soods purchased by the defendant from us 
nevertheless its credit man refusésa to accept more than 


about Pive hundred and fort, 





these orders; 





these machines, 














, 
| 





put that in order to adjust tne matter and straighten out any 





question with 


differences between us, I woula take up 


the result. Th 


my 
°o 
€ 
ty 





President o. 


after, I discussed 






decided to taze back the machines end 
credit for them, in order to close the account upon our 


books and obtain payment of our bill. 


We subsequently accepted a return of the said 





goods, and gave the defendant credit 
from the defendant payment of the entire ancunt of our bil 
except the sum of One hundred and fifty-one and 97-100 
dollars ($151.97), which it deducted for the reasons, as 


stated by it, that it was entitled #0 the sum of Thirty-on 


and received| 


ie 
| 


dollars ($31.) by way of discount, notwithstanding the terms 


cf payment were two per cent. (2%) off if the bill was p 


i 


net if paid aft 














dant f: 





| 
er 








R. Wile 
FLibraty 






























oréer 





wnich we for tie Lusical Echo Company, 


above referr=d to, The entire amount 





ch the order| 


was filled by us was the 





nared and nine ane | 


59-100 dollars ($109.59). In 





wer, nowever, the 
defendant has abandoned its claim for One hundred dollars 


(£100.) commission on this o: 





sun of 









stated it 


We have repeatedly informed the defendant 


that if they woulc show us 





would make them this allowance end in the 






reply served on adnit that the 





defendant is entitled if 
it proves that case 
would leave the balance due the One 


hundred and thirty-one dollars (& 


As above shown, there is absolutely no defense 
to tne claim of the plaintiff, in so far as this balance 
is concerned, and the allesed counterclaims set forth in the 
answer of the defendant herein are merely an afterthought. 
At no time before suit was brought was any claim made by the 
defendant that our salesmen had guaranteed it eny special 
profit on the sale of the goods, and the only claim made 
by it in that regard was that our salesmen had undertaken 
to dispose of One thousand dollars (§1,000.) worth of these 
goods, subject to the approval of its credit man, and that 
as that had not been done, it claimed the right to return 


to us the balance of the goods undisnosed of, which w 


accepted on the defendant's promise to pay our bill. 


The defendant did pay our bill, but deducted the sum of 











One hundred and fifty-one and 97-100 dollars (£151.97), 


being the amount for which this suit was brought, on ta 


following grounds: for alleged discount, Thirty-one 





dollars ($31.): for alleged commission on the order of 
imsical Echo Company, One hundred dollars (1199.) and fo 
alleged freight paid, the sum of Twenty and 


(y20.97). As already shorn, the defendant is not enti 


co 


plaintiff has always been willins to make the 





for freight, upon production by the defendant 


ceipted freight bill. 


Annexed hereto and made a 


ue) 


art of the papers 
opposition to this motion, which is made 
for an order changing the place of trial of this action 


is an affidavit by Mr. Arthur T. Whitbec 











o any ellowance for either discount or commission, and the 


duly verified on 


the 9th day of March, 1909, who was e salesman in our emplpy 


at the time, and whom we sent to canvass and werk up the 
defendant's territory, snowing that the orders procured 


by him were all taken in good faith and amounted to the 


sum of over One thousand dollars (.1,000.). 


I have fully and fairly stated to Gustav Lange, 


Jr., counsel for the plaintiff in this case, who reside 


at No. 252 West 99th Street, in the Borough of ian 





of i 





o 


City, County and Stat w York, the facts which the 


plaintiff expects to prove by each and every one of the 





ollowing witnesses, viz; myself and Arthur 7. 





whose effidavit is hereto annexed; 






one of teem materia 


theck, 


said witnesses} 




















this case as I a: advised by 





our said counsel, and verily believe; without 
‘ 1 
the testimony of each and every one of witnesses, 


| this plaintiff can not safely proceed to the trial of this 
| 
cause, as I am also advised by our said counsel, and verily 


| pelieve. 





That Leintirf? to 





excepts 
|| prove by the said witnesses are as hereinabove set forth 
’ 


of if, 





and also as contained in the annexed affidar 


Waitbeck.. 


I therefore ask tnat the motion for an order 


changing the place of trial of this action be denied. 


\ Dye QAWurcemralsA— 


Subscribed and sworn to before me 





this 23rd day of March, 1909. 





























SUPREME COURT, 





New York County. | 


evr ree ee rare Ree Me ae RE PERE Re eee ee et ete | 


UNIVERSAL TALKING MACHINE " | 
MANUPACTURING COMPANY, m" | 


Pleintviff, “ 


wageinst- 


DUFFY-MeTi.cERVEY COMPANY, a 
Defendant. " | 


TOO niin iene 





VO tree ent 


STATE OF NEY YORK: 
: SS. 
County of New York: 


ARTHUR T. WHITSECK, being duly sworn, | 


says: 


I am a salesman by occuration anc resice at No. 492 
| 
| 





Manhattan Avenue in the Sorough cf lianhattan, City of 3 
Yerk, During the months of Decemser, 1907, January and | 


February 1908, I was in the employ of the Universal Talking 


Machine Manufacturing Company, the plaintiff herein, as a 


salesman. 


In the early part of necember, 1907, I was instructe 
ed by Mr. Joseph D. Beekman, one of the plaintiff's salesmen, 
who is now dead, to canvass the territory East of Rochester, 
New York, to and including the City of Syracuse, New York, | 
the territory West of Rochester, New York, to and including 
the City of Buffalo, New Yerk, and the territory South of | 
Rochester, New York, te the Kertherly limits of Philadelphia, 


Pa., for the purpose of assisting in the sale therein of 





ndise, purchased by tne defendant 





the goods, wares and merc 





ad sent to the defend-! 
| 
te the sum of One thous- 


from the plaintiff herein, until I 


nt orders for suck gcods amcun 





















Fol. ¢ and dollers ($1,000.). I thereupon proceeded to and dia 
canvass the said territory during the menthsof December, | 
1907, January and part of the month of February, 1908, and 
sent the orders which I obtained tc the defendant to be 


‘ filled by it, which amounted to the sum of Ten hundred and 
i] 


seventy-three and 04 100 dollars ($1073.04). 


The procedure adcpted by me with respect to the 
| orders which I ebtained during this period was that the 
original crders I sent to the defendant and at the same tine 
sent a ccpy thereof to the plaintiff. The pwrties from 
whom I obtained these orders placed the same with me in 
‘ be 5 good faith, and when I obtained the same I believed that 
these parties were amply able to pay for the goods and 
would accept them when they were shipped. The prices at 
which I sold the goods were the regular dealers price, 
and the gcods were purchased by the defendant from the | 
‘ pleintiff at the reguler jobbers price. I received no in- 
structions whatever from the defendant regarding the price) 4 
at which the gccds were to be scold; it was uncerstcod 


that I was to sell them at the regular dealers price and 


such orders as they subsequently accepted were sold by me 


for them at the reguler dealers price. 
" 6 | IT am willing to testify to all of the foregoing 
| upon the trial of this action. | 


| Subscribed and sworn to before me: aswkthe fh 








* } this Sth day of March, 1909. : | 3 
Amelia <&. snes’ ; 
* NOTASY © | 
| 


SERTIFICATE FIL 














SUP RENE COURT, 


New York County. 


SOyU rg ye ee tame ar me rear ar an me ar ne dE Re eae ne ae te ae mea ean te nee an ate 
” | 
UNIVERSAL TALKING MACHINE MATU- 0 








G COMPAN " 


’ 


Plaintiff," | 


-against- ys 





Me INNERNEY © 





Defendant." | 
" “ 
AON Ur ee mr pe ne neat ar gm ae pene ne meat ee teat rege ern ante te ae teat at | 

| 


STATE OF NEW YORK,: | 





7 ; : : | 
County of New York. : | 
| 
| 





GUSTAV LANCE, J being duly sworn, says: 





I am the attorney and counsel for the plaintiff 


| 
| 
in the above entitled action, and am familiar with all of | 
the proceedings heretofore had herein. | 


At the time the above 






entitled action I a statement 


showing the valance due from the defendant to the plaintiff 


One hundre 


aoe al nd 
to be the sum ofae 


tyend 21-100 dollars(€180.21), and sal 





was for this sum that judgment was demanded against the 
defendant in the surmons and notice servec upon it. Vhen 


from the defencan 











Fol, <., ion in the swe of Twenty-eight and 24-100 dollars (¢28.24.) 


had 





from the amount owing by it to the plaintiff, w 
never been allowed. I also found that the defendant's 
‘ claim for freight had never been allowed by the plaeintifr|, 
I could not reach the plaintiff's representative, in order| 
to ascertain what had become of these items, so I accord- 


= 3 oe + * 1 
ote the defendant's attorneys the conclusion arrived 





nt by me from the examination of the correspondence, which 
| was thet the defendant was not entitled to an allowance 


of Trenty-eight and 24-100 dollare ($28.24), as it did 





wh Bis | not appear from the papers in my possession that the same 
? | 
had been paid, and I ass at the reason the freignt | 


was not allowed was because the goods were to be shipped 


2 
z 





ewark. Upon subsequent investigation of the 


matter and communication with the plaintiff's representative, 


I learned that the item of Twenty-eight and 24-100 dollars 


($28.24) was paid long after the defendant had made 4 


prior payment, and that the plaintiff had b 





allow the defendant the amount pai 
duction by it of the receipted freight bill, which it never 


has done. 


fon 


‘ \ Accordingly in preparing the complaint her 





I only demanded judgment for the sum of One hundred and 
fifty-one and 97-100-dollars ($151.97) in favor of the 
| plaintiff ,eiving the defendant credit for the payment of 


wenty-eight and 24-100 dollars ($28.24), and in the reply 








served on behalf of the complaint I expressly admit a 
that tne agreement was, with reference to the freight, 
that the coods should be shipped f. o. b. Rochester, but 
deny cny knowledge or information sufficient to form a 
| belief as to whether the freight was paid by the plaintiff, 


the amount thereof, so as to put the defendant to proof 3 














the belance claimed in this suit, the matter would neve 





peen amicably adjusted at the time when the same was taken 









| up with me by the defendant's as its 

i] 
‘ attorneys stated in their i was en-| 
titled to be allowed ever any | 





| The cause of action did not accrue in Monroe 


| County, as claimed by the defendant's attorneys, inasmuch 





> M Bs || as the contract for the purchase and sale of the merchan- | 
H dise in question here was not conswamatea Wnile | 

. } it is true that the order was taken at the defendant's place 
i of business, nevertheless it was subject to acceptence by 


the plaintiff and the contract between the parties was 


consummated when the order was accepted by the plaintiff, 





and not when it was civen by the defer 





i I have examined the correspondence and papers in 








this case and have taiked with the pleir 


| 
| |) tive in regard to tne facts of the case, and am of the 








i The counterclaim based on loss of profit on the 


|| Sale of goods was never before 





| Was not even suggested by its 





on December 










































= 
cad ® 
| 
Fol. 10. || the plaintiff in part. 
j 
i Ur, McLean, one of the defendant's attorneys, 
| particularly admits in the last paragraph but one of his | 
| affidavit that the defendant has no defense to the plaint- 
| art's cause of action in so far 
| against the defendant in 
| one dollars (£131.); ana 
| its counterclaims to defeat a recovery in that sum by | 
| the plaintirr. | 
‘ . | 
| The issues in this action could easily be tried | 
7 be | in two (2) hours, and the same can therefore be placed upon 
|| the short cause calendar for trial, and a trial thereof ceh 
certainly be had within a month or sg, in Uew York Cor 
| 
| Subscribed and sworn to before me : | 
, this 24th day of March, 1909. : 
| Einskin ©, Bows 
2 c WO, SINGS GO. 
tN NEW YORM 09, 
{i 
i 
1 
| 
~ i 
| 
| } 
| 
| 
. | 





pn F 2 
Se G0 ises-U 4 3 
Please to take noti¢e that the within is a 
copy of 
duly entered and filed in the office of 
_ Clerk of the 
on the day of 
Dated, New York, 


Yours, etc., 


GUSTAV LANGE, Jr., 


Attorney for 
Orrice ann Post Orrice ADDRESS, 
257 BROADWAY, 


Borough of Manhattan, New York. 

















GUSTAV LANGE, Jr., 


Attorney for Plaintiff, 
Office and Post Office Address, 
257 Broadway, 


Borough of Mazhattan, New York. 


























SUPREME COURT, 


New York County. 


Pe Cc) 


UNIVERSAL TALKING MACHINE MANU- " 


FACTURING COMPATY, " 


Plaintiff, 


-against- 


DUFFY-McTMTERNEY COMP 





Defendant. 


ASE Ta rae ne tn eee te tt ae nn pre na eee eee eae 


Plaintiff's liemorandwa in Opposition 
To Motion for chanre of 


Venue. 





This is a motion made by 
order changing the place of trial of the above entitled 
action from the County of New York to the County of 


Monroe, on the ground of the convenience of witnesses. 


The action was brought to recover the sum of 
One hundred and fifty-one and 97-100 dollars (4151.97), 
being the balance due and owing from the defendant to the 
plaintiff for goods, wares and merchandise, consisting of 
talking machines, records and supplies for the same, sold 


by the latter to the former. 


The parties are domestic corporations, the plain 





City, County and State of New York, and iis factory in 
y , y 


the defendant havi 





e defendent for an 


3orough of Manhattan 





its office and 


























is that the Court will consider i 


3 
e 
o 
ry 
ed 
8 
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oO 
S 
§ 
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é€ nature of the controversy. i 





mm) 


he witnesses for whose con- 


to change the place of trial are 


(3) The place where the cause of action arose, 


(4) The character of the witnesses - whether 





ney are employees of the defendant, or are strangers. 


i. ith respect to the nature of the controversy. 





It must be apparent from a reading of the affidavits sub- 


mitted for and against the motion, that there is no question 
as the plaintisf's right to recover the sum of One hundred 
and thirty-one dollars (§131.)., the only remaining issue 
being as to eather or not the defendant is entitled to an 
allowance on the plaintiff's entire claim of Twenty and 
97-100 dollars ($20.97) for freight claimed tc have been 
paid by it. The plaintiff has repeatedly offered to make 
this allowance to the defendant upon production of the 
receipted freight bill. The-other issues in the case Te” 


ich the affidavits 





lat= to the defendant's counterclains, 
on behalf of the plaintiff in opposition to the motion snow 


be absolutely without merit. 





that the plaintiff 








to 




















| place of business in the City of Rochester, County of 





Monroe and State 


Tne general rule, on a motion of this character 


is that the Court will consider in determining the same 


(1) The nature of the controversy. 


} (2) n what respect the 


venience it is sous 





to 


material. H 


(3) The place where the cause of action arose. 


(4) Tne ck. 





aracter of the witnesses - whether 


they are employees of the defendant, or are strangers. 


Rule 48, General Rules cf Practice, and 
r cases hereinafter cited. 








| dks With respect to the nature of the controversy. 
| It must be apparent from a reading ef the affidavits sub- 


i 

| as the plaintiff's right to recover tne sum of One hundred 

| and thirty-one dollars ($131.), the only remaining issue 
being as to whether or not the defendant is entitled to an 


allowance on the plaintiff's entire claim of Twenty and 





97-100 dollars ($20.97) for freight claimed to have been 


paid by it. The plaintiff has repeatedly offered to make 


this allowance to the defendant upon production of the 








e-other issues in the case re- 





receipted freight bill. 


the affidavits 





lats to the defendant's counterciaims, 
on benalf of the plaintiff in opposition to the motion snow 


be absolutely without merit. | 





1 : The rule is that the plaintiff will not be | 


mitted for and against the motion, that there is no question 





to 

































"compelled to-go to a distant county to prove his 





cause of action because defendant has interposed 
a counterclaim which will require witnesses 
who reside there." 


Hooker v. Sandford, 35 WN. Y. St. Fep. 950. 


ony of the 





materiality 





nt's witnesses. In its counterclaims, the defendant 


| | 
| sets up the usual claim that the salesman who procured the! 
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have not been carried out. 
| 
, In the case at Rar, the defendant had notice when it gave 
| the order that the authority of this salesman to bind the | 
plaintiff was expressly limited, and that the plaintiff 
| could not be bound by any promises made by the salesman 
| unless they were subsequently ratified by it in writing. | 
The order signed by the defendant so provides, and the 
promises alleged in the different counterclaims were never) 
| in fact ratified either orally or in writing by the plaintiff. 
As regards the allowance claimed for freight it will not bd 
necessary for the defendant to cal anywi teases if it 
produces the receipted freight bill, which it admits it has. 
Under such circumstances, it is difficult to see how the 
testimony of these witnesses is from any aspect of 


case material or necessary. 


Ss While the order was procured from the defendant 


at its place of business in the City of Rochester, New York, 





nevertheless it was subject to the acceptance of the plaintifs 





and the contract between the parties was not therefore con- 
| sumnated until the plaintiff mailed the defendant an accep. 

ry = n, { 
tance from this end. The cause of actiondid not therefore 


|| a@acerue in Monroe County. 









<a 


nN 


Zeltner v. 





Reseach Library 








4. Character of the witnesses - whether they are 


employees of the defendant, or are strangers. It appears 


from the affidavit of 





.« MeInnerney, Vice-President and 
Manager of the defendant, submitted in support of the 
present motion, that the witnesses vhnom the defendant de- 
sires to call on its behalf on the trial of this action, 
are all at present in the defendant's employ, and were 

in the defendant's employ at the time the order in suit 
here was given, This being so, the Court will not chanre 
the place of trial for the convenience of witnesses who are 


the deferdant's ovm employees. 





nited Traction Co., 66 App. Div. 204; 
¥. mercantile orust Co., 94 

ph Ee 

App. Div., 575. 





The plaintiff's witnesses are its Vice-President) 





who resides in vaxrk, Hew Jersey, and one of its salesmen, 


of Manhattan, City of New York,| 
| 





who resices in 
and it would certainly serve their convenience to retain 


the place of trial of this action in the County of New York. 





taf 


or all of the foregoing reasons it is respectfully 
submitted that the motion to change the place of trial of 
this action shoulc be denied. 


York, March 29th, 1909. 





Dated, 


Fespectfully submitie 


a 





S wali 























Please lake notice that the within 
zs.a copy of : 
this day duly entered and filed herein 
tn the office of the clerk. Df 
Rey a Of New. York, 


2 Daied= New York, 


“Yours, &¢. 








ROSE-& PUTZEL; 
Attorneys for 3 
128 BROADWAY, 








Attorney for? 


Soe Srvice Of a copy of within & we 
Wilts af LU nud is hereby 














NEW YCRK COUNTY. 


UNIVERSAL TALKING MA 
COMPANY, 





Plaintiff, 
-against- 
DUFFY-Me INN. Y, 





Defendant. 


a ee fk: ay Semis tas onl 


PLEASE TAKE NOTICE that a copy of the within order 


will. be presented to Mr. Justice Yendrick for signature an 


ee 


entry at his chambers in the County Court Eouse on the 9 | 


day of Avril, 1909, at 10.30 o'clock in the forenoon. 


Yours &., 


Peri, Sable We oSe or 


Attorneys for defendant, 
12 Rochester Sank Blde., 
Rochester, N. Ye 





To Gustav Lange, Jr., 
267 Srondway, City, 
Attorney for Plaintiff. 











At 2 Speciel Term, Pars I of +h - 
Court, held in and for the Count Suprane 
York, at the County court Howse. Bo . 
of Menhattan, New York City, on’ the € 

day of April, 1909. . ‘ t 








PRESENT: 
HON. PETER A. HENDRICK, 
JUSTICE. 


UNIVFRSAL TALKING MACHINE MANUFACTURING 


COMPANY, 
Plaintiff, 
-eagainst- 
BUFFY- McINNERNEY COMPANY, 
Defendant. 
Geo ces city fas nk ey Xa von. Sco oh fie ae i, me a 


A motion having been made herein ty the defendant to 

change the place of trial of the shove entitled action fron 

the County of New York to the County of Monroe, on the ground 

of the convenience of witnesses, ; 
AND said motion having come on to be heard on the 

29th day of March, 1909, 
NOW on reading and filing the meee of motion 

herein and on the pleadings herein and the affidavits of 


Thomas EH. MeInne » Guly verified the 17th day of February, 





1909, end Joseph McLerzn, duly verified the 17th day of Feh- 

ruary, 1909, in support of said motion and the affidavits of 

John A. Monge Guly verified the 23rd day of March, 1909, 

and Arthur T. Waleheee duly verified the 9th day of March, 

1909, end Gustav Lange, Jr., duly verified the 24th dey of 

March, 1909, in opposition thereto, end sfter hearing Rose & 
Putzel, of counsel for the defendants in support of said mo- 

tion and Gustav Lance, gr., attorney for theplaintiff in- 
oppesition thereto, and due deliberation having been had, it ae 
is hereby 


ORDERED thet the said moticn be and the same hereby 


is in all respects granted with $10 ecsts to the defendant 





and it is further 


ORDERED that the place of trial of this action be 
and hereby is changed from the County of New York to the 


County of Monroe and the Clerk of the county cof New York is 


hereby directed to deliver forthwith to the Clerk of the 


County of Monroe all papers in this action now on file in 


the office of the Clerk of the County of New York. 





